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MEMORANDUM 

 

TO:         ALEC RESNICK, DIRECTOR, POWDERHOUSE STUDIOS  

FROM:   RICHARD W. COLE, ATTORNEY; COLE CIVIL RIGHTS AND SAFE                        

SCHOOLS CONSULTING; BOSTON, MA; www.colecivilrights.com 

DATE:    FEBRUARY 22, 2019 

RE:         POWDERHOUSE STUDIOS’ WEIGHTED ENROLLMENT LOTTERY    

______________________________________________________________________________ 

Introduction 

This memo is drafted to provide Powderhouse Studios (“PHS”), a prospective Innovation School 

in Somerville, Massachusetts, with a review of the legal requirements for designing a legally 

viable weighted lottery plan for selecting students for enrollment into PHS in the 2019-2020 

school year, and in future school years. 

 

Rather than addressing the sixteen (16) specific “Lottery algorithm(s)” on pages 44-45 of 

“Powderhouse Studios Innovation Plan” (“last revised 9 March 2017”), this memo reviews                   

and provides a legal analysis on the feasibility and circumstances for PHS to apply various 

academic and demographic factors in its weighted enrollment lottery to ensure a student 

population at PHS with a comparable academic and demographic profile to the relevant                     

Somerville student cohort in the 2018-2019 school year.  

 

This memo assumes that PHS has and will continue to engage in vigorous, comprehensive 

outreach and recruitment efforts that will generate a student applicant pool that is academically 

and demographically comparable to the applicable Somerville student cohort. It is noted, 

however, that regardless of PHS’ sustained outreach and recruitment efforts it may not 

successfully result in an applicant pool with an academic and demographic profile comparable              

to the profile of Somerville students in the same age group. PHS’ “Lottery algorithm” design      

will need to take into account either outcome.    

 

Legal Overview    

The United States Supreme Court in Parents Involved in Community Schools v. Seattle School 

District No. 1, 551 U.S. 701 (2007) (“Parents Involved”), addressed the constitutionally 

permissible means by which K-12 schools may employ enrollment, admission, transfer or 

assignment plans to attain a racially and ethnically diverse student body. In understanding the 

Supreme Court’s holding in Parents Involved, the courts, legal scholars and education lawyers 

look to Justice Kennedy’s concurring opinion as the decisive opinion in the case. With the four 

dissenting Justices, Justice Kennedy held that K-12 schools and school districts have compelling 

educational interests in achieving racial, ethnic and other forms of diversity and in avoiding 

racial isolation. His decision stated that school districts may voluntarily employ various methods, 

http://www.colecivilrights.com/
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including “race-neutral” and “race conscious” measures, to pursue their compelling educational 

goals. Parents Involved, 551 U.S. at 789 (Kennedy, J., concurring in part and concurring in the 

judgment).  

 

This Nation has a moral and ethical obligation to fulfill its historic commitment to creating 

an integrated society that ensues equal opportunity for all of its children. A compelling 

interest exists in avoiding racial isolation, an interest that a school district, in its discretion 

and expertise, may choose to pursue. Likewise, a district may consider it a compelling 

interest to achieve a diverse student population. Race may be one component of that 

diversity, but other demographic factors, plus special talents and needs, should also be 

considered.    

 

Parents Involved, 551 U.S. at 797-98.  

 

  In summary, the Supreme Court decision in Parents Involved held that schools and school 

districts have substantial discretion and flexibility in determining how they may voluntarily achieve 

racial, ethnic and other forms of academic and demographic diversity through “race-neutral”                    

or more generalized “race conscious” measures. As more fully explained in a later section, 

however, Justice Kennedy’s decision limited the circumstances in which a school or school 

district may use enrollment or assignment plans that classify individual students by their race                

or ethnicity, and then use that data for enrolling or assigning students.  

In the administration of public schools by the state and local authorities it is permissible           

to consider the racial makeup of schools and adopt general policies to encourage a diverse 

student body, one aspect of which is its racial composition (citations omitted).If school 

authorities are concerned that the student body compositions of certain schools interfere 

with the objective of offering and equal educational opportunity to all of their students, 

they are free to devise race-conscious measures to address the problem in a general way 

and without treating each student in different fashion solely on the basis of a systematic, 

individual typing by race.   

Parents Involved, 551 U.S. at 788-89.  

 

Where a K-12 school or district’s enrollment plan relies on a racial classification system for 

individual students to achieve racial and ethnic diversity in its schools, or to avoid racial 

isolation, a reviewing court would apply a “strict scrutiny” legal test to determine the plan’s 

constitutionality under the Equal Protection Clause of the Fourteenth Amendment to the U.S. 

Constitution. A school district is then required to establish its compelling educational interest                

in its diversity plan, while showing that its plan is “narrowly tailored” to achieve its compelling 

educational interests. Parents Involved, 551 U.S at 787, 790.  
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Applying “Race Neutral” and “Race Conscious” Demographic Factors for Enrollment  

The Office for Civil Rights of the U.S. Department of Education’s “Guidance on the Voluntary 

Use of Race to Achieve Diversity and Avoid Racial Isolation in Elementary and Secondary 

Schools,” published in 2014 (“OCR 2014 Guidance”), in response to the Supreme Court’s 

decision in Parents Involved, makes clear the PHS may lawfully apply a broad range of 

academic and demographic factors through a weighted “Lottery algorithm” to attain a student 

population in PHS that is consistent with the academic and demographic profile of Somerville  

students of similar age. The Office for Civil Rights states that: 

 

Examples of [legally permissible] race-neutral approaches include — but are not limited 

to — the use of criteria such as: students’ socioeconomic status; parental education (e.g., 

highest degree attained or years of education); students’ household status (e.g., dual or 

single-parent household); neighborhood socioeconomic status; geography (e.g., existing 

neighborhood lines); and composition of area housing (e.g., subsidized housing, single-

family home, high-density public housing, or rental housing). 
 

OCR 2014 Guidance, at page 6. 

 

The Office for Civil Rights identified additional legally permissible “race-neutral factors” in                

its 2014 Guidance, including “average household income” and “average parental education level 

of particular neighborhoods within the school district.” OCR 2014 Guidance, at page 6. 

 

In his concurring opinion in Parents Involved, Justice Kennedy also identified permissible  

“race-conscious” approaches to achieving a racially and ethnically diverse student population.  

 

School boards may pursue the goal of bringing together students of diverse backgrounds 

and races through other means, including strategic site selection of new schools; drawing 

attendance zones with general recognition of the demographics of neighborhoods; 

allocating resources for special programs; recruiting students and faculty in a targeted 

fashion; and tracking enrollments, performance, and other statistics by race. These 

mechanisms are race conscious but do not lead to different treatment based on a 

classification that tells each student he or she is to be defined by race, so it is unlikely        

any of them would demand strict scrutiny to be found permissible. Executive and 

legislative branches, which for generations now have considered these types of policies 

and procedures, should be permitted to employ them with candor and confidence that a 

constitutional violation does not occur whenever a decisionmaker consider the impact a 

given approach might have on students of different races. Assigning to each student a 

personal designation according to a crude system of individual racial classifications is 

quite a different matter, and the legal analysis changes accordingly.   
         

Parents Involved, 551 U.S. at 789.  
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In its OCR 2014 Guidance, the Office for Civil Rights further elaborated on the lawful use      

of “race-conscious” and “race-neutral” enrollment practices by K-12 schools and districts                    

(for example, through a weighted lottery algorithm or otherwise) to help ensure a racially                      

and ethnically diverse student body.   

When race-neutral approaches would be unworkable to achieve their compelling 

interests, school districts may employ generalized race-based approaches. Generalized 

race-based approaches employ expressly racial criteria, such as the overall racial 

composition of neighborhoods, but do not involve decision-making on the basis of any 

individual student’s race. For example, a school district could draw attendance zones 

based on the racial composition of particular neighborhoods, as well as on race-neutral 

factors such as the average household income and average parental education level of 

particular neighborhoods within the school district. All students within those zones 

would be treated the same regardless of their race.  

OCR 2014 Guidance, at page 6.
  

Federal and State Charter School Laws Support PHS’ Weighted Enrollment Lottery  

Although the Massachusetts’ statute and regulations governing Innovation Schools do not 

address or provide any requirement concerning student enrollment goals; see M.G. L.                      

Chapter 71, section 92, and 603 CMR 48.00, the goals of PHS’ weighted enrollment lottery                        

are strongly supported by relevant sections of the Massachusetts charter school statute and the 

charter school regulations promulgated by the Massachusetts Department of Elementary and 

Secondary Education.  

 

All Massachusetts charter schools are explicitly required to develop a plan to attract, enroll,                  

and retain a student population “that is demographically comparable to similar grades in schools 

from which the charter school enrolls students.” See M.G.L Chapter 71, Section 89 (e) (xiv)              

and (xv); and 603 CMR 1.05 (1).  

 

For example, M.G.L Chapter 71, Section 89 (e), states in relevant part that: 

 

 The board shall establish the information needed in an application for the approval of a 

charter school, provided that the application shall include,  .  . . (xv) a student 

recruitment and retention plan, including deliberate, specific strategies the school will 

use to ensure the provision of equal educational opportunity as stated in clause (xiv) 

and to attract, enroll and retain a student population that, when compared to students in 

similar grades   in schools from which the charter school is expected to enroll students, 

contains a comparable academic and demographic profile . . . .    

 

Likewise, the charter school regulations of the Department of Elementary and Secondary 

Education state that, “A charter school must develop a plan that includes deliberate, specific 

strategies the school will use to attract, to enroll, and to retain a student population that is 

demographically comparable to similar grades in schools from which the charter school enrolls 

students.” 603 CMR 1.05 (1).   
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Consistent with the legal requirement of this provision in the Massachusetts charter school 

statute and regulations, PHS’ weighted lottery enrollment plan is designed to help ensure it 

enrolls a student body with a similar academic and demographic profile to the relevant 

Somerville student cohort.  

 

Furthermore, the “Nonregulatory Guidance” for “Charter Schools Program, Title V, Part B of the 

ESEA,” January 2014, by the Office for Civil Rights, U.S. Department of Education,  also 

strongly supports PHS’ legally permissible use of a “weighted lottery” for “educationally 

disadvantaged students” (“i.e., lotteries that give additional weight to individual students who are 

identified as part of a specified set of students, but do not reserve or set aside seats for individual 

students or sets of students”). See “Nonregulatory Guidance” at pages 18-19. For example, the 

Office for Civil Rights’ Charter Schools 2014 “Nonregulatory Guidance” states, in relevant part, 

on pages 18-19, that in certain circumstances:   

  

[A] charter school may weight its lottery to give slightly better chances for admission to all 

or a subset of educationally disadvantaged students if State law permits the use of weighted 

lotteries in favor of such students.   .  .  . For the purpose of this guidance, educationally 

disadvantaged students . . . include students who are economically disadvantaged, students 

with disabilities, migrant students, limited English proficient students, neglected or 

delinquent students, and homeless students. 

 

Identifying and Defining “Race Neutral” Demographic Factors 

On its website, the Massachusetts Department of Elementary and Secondary Education has 

defined the following “Selected Populations” related to “Students” and “Enrollment,” at                  

“Public Schools & Districts,” relevant to helping identify what constitutes legally permissible 

“race-neutral” factors for use in a weighted enrollment lottery.  

            

First Language not English: Indicates the percentage of enrolment whose first language is 

a language other than English.  

 

           English Learners: Indicates the percent of enrollment who are English learners, defined as 

"a student whose first language is a language other than English who is unable to perform 

ordinary classroom work in English."  

 

           Low-income: Indicates the percent of enrollment who meet ANY ONE of the following   

definitions of Low-income: 

The student is eligible for free or reduced price lunch; or 

The student receives Transitional Aid to Families benefits; or 

The student is eligible for food stamps 

 

             Special Education: Indicates the percent of enrollment who have an Individualized     

Education Program (IEP). 
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              High Needs: Calculated based on the number of high needs students, divided by the 

adjusted enrollment. A student is high needs if he or she is designated as either low 

income (prior to School Year 2015), economically disadvantaged (starting in School Year 

2015), or ELL, or former ELL, or a student with disabilities. A former ELL student is a 

student not currently an  

 

           ELL, but had been at some point in the two previous academic years.  

 

            Economically Disadvantaged: Calculated based on a student's participation in one or more 

of the following state-administered programs: the Supplemental Nutrition Assistance 

Program (SNAP); the Transitional Assistance for Families with Dependent Children 

(TAFDC); the Department of Children and Families' (DCF) foster care program; and 

MassHealth (Medicaid)” 

 

http://profiles.doe.mass.edu/help/data.aspx?section=students 

 

Applying Individual Racial Classifications for Student Assignment or Enrollment   

As discussed above, a school or district may lawfully employ an array of “race-neutral” and 

generalized “race conscious” measures in its admission, enrollment or assignment of students              

to attain a racial and ethnically diverse student body to achieve its educational mission.  

 

Additionally, Justice Kennedy’s opinion does permit, in limited circumstances, a school or 

school district to take into account the race of individual students in school enrollment or 

assignment. Parents Involved, 551 U.S at 790. However, “individual racial classifications 

employed in this manner may be considered legitimate only if they are a last resort to achieve                

a compelling interest.” Id. Justice Kennedy explained that school districts may racially classify 

individual students as part of its student enrollment or assignment plan. It may do so, however, 

only where it engages in “a more nuanced, individual evaluation of school needs and student 

characteristics that might include race as a component.” Justice Kennedy then states that “of 

course the criteria relevant to student placement would differ based on the age of the students, 

the needs of the parents, and the role of the schools.” Id. “What the government is not permitted 

to do, absent a showing of necessity not made here, is to classify every student on the basis of 

race and to assign each of them to schools based on that classification. Parents Involved, 551 

U.S. 798. Therefore, an individualized ‘race-based’ plan would be constitutionally permissible 

only where the school district demonstrates the necessity of its plan, and it is able to fulfill the 

requirements of the “narrow tailoring test. Parents Involved, 551 U.S at 790.  

 

Therefore, where a ‘race-based’ student enrollment plan is challenged legally, a K-12 school                

or school district would need to demonstrate that the racial and ethnic composition it seeks to 

achieve through its enrollment or assignment plan is essential to realizing its core educational 

mission. Justice Kennedy emphasized that ‘racial balancing’ for its own sake, or trying to have 

every school in a district match the racial and ethnic composition of the broader school 

community is unconstitutional, without establishing that the desired racial and ethnic diversity 

level is directly related to achieving its educational goals. Parents Involved, 551 U.S at 787, 790. 

http://profiles.doe.mass.edu/help/data.aspx?section=students
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A federal court, through an intensive fact-based analysis, would also assess whether the school 

district is able to provide a documented record of meeting at least the following “narrow 

tailoring” factors in determining the constitutionality of a ‘race-based’ enrollment or assignment 

plan: (1) the necessity for the Plan to achieve its compelling educational goals; (2) the burden of 

the Plan on the rights of third parties; (3) the Plan’s flexibility and the proportionality of the 

means to the compelling goals; (4) the duration of the Plan; and (5) whether any workable race-

neutral alternatives have been applied, or considered and ruled-out; see Comfort v Lynn School 

Committee, 283 F. Supp. 2d 328, 371-373 (D. Mass. 2003), 418 F.3d 1, 19-23 (1st Cir. 2005)                

(en banc), cert. denied, 126 S.Ct.798 (2005); and (6) “explain how, in the context of its diverse 

student population, a blunt distinction between “white” and “non-white” furthers its diversity 

goals.” Parents Involved, 551 U.S. at 787. 

 

Therefore, before applying individualized classifications for the race and ethnicity of students  

for enrollment, admission, or assignment into a K-12 school, the Supreme Court precedent in 

Parents Involved requires a school district, in effect, to engage in a four-step process and 

analysis. First, a school or district must establish that no workable race-neutral alternatives are 

available to achieve the educationally needed racial and ethnicity composition of its student body 

to achieve its educational goals. Second, a school or district must show that it applied or 

considered “race conscious” approaches; demonstrating that such measures did not or will not 

effectively attain the racial and ethnic diversity of the student body needed to meet its core 

educational mission. Third, it must then establish that it has compelling educational interests in 

achieving racial and ethnic diversity and in avoiding racial isolation, and that it is unable to 

effectively achieve its educational mission without such levels of diversity. Fourth, it must then 

show that its enrollment plan is narrowly tailored to achieve its educational goals, applying all 

the factors set forth above.       

Taking into Account the Gender of Students in an Enrollment Plan  

Similar to federal and state civil rights laws prohibiting discrimination on the basis of a race               

and ethnicity in school admissions and in education generally, federal and state civil rights laws 

provide the same prohibitions against discrimination on the basis of a student’s sex. 

 

PHS’ “Lottery algorithm” on page 44 of its Innovation Plan includes consideration of the sex of 

student applicants, requiring ‘weighing’ the gender factor where “there are not equal number of 

boys and girls” attained through an initial application of a random lottery selection of students 

from the applicant pool for PHS admission. 

 

I do not believe there is any case law that would prohibit PHS’ ongoing, comprehensive outreach 

and recruitment efforts to attain a student body that is comparable “gender-wise’ to the gender 

composition of the same age group attending Somerville Public Schools.  
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Unlike the Supreme Court decision in Parents Involved and other significant federal and state 

case law addressing race and ethnicity in school admissions and enrollment, however, I am 

unaware of any comparable case law that has addressed the legality of  “gender-based’ school 

admissions plans that classify individual students by their sex or gender to help ensure a specific 

gender composition of the student body in coed educational institutions (as distinguished from 

all boys or all girls schools).   

 

The Office for Civil Rights’ Nonregulatory Guidance” for “Charter Schools Program”                 

states in its section containing a question and answer format, at page 21, the following                    

response about charter schools using separate or weighted lotteries based on gender:  

 

E-5   May a charter school create separate lottery pools for girls and boys, in order to 

ensure that is has a reasonably equal gender balance?  

 

No, a charter school receiving CSP funds must hold one lottery that provides 

qualified students with an equal opportunity to attend the school. Therefore, a               

charter school receiving funds under this program is precluded from holding separate 

lotteries for boys and girls. Nor may a school weight its lottery in favor of one gender 

over another. A school seeking to increase participation of one gender should do so 

by targeting additional recruitment efforts towards that gender. (citations omitted). 

 

Furthermore, unlike case law that permits a school district to take into account the race and 

ethnicity of students through “race neutral,” or even “generalized race-conscious” measures,                   

I am unaware of any “gender neutral” proxies or “gender conscious” methods for taking into 

account the gender composition of a student body, as distinct from classifying individual 

students by their gender when making enrollment decisions.   

  

In gender-based discrimination cases, courts apply a lower level of constitutional scrutiny;                 

an “intermediate” scrutiny standard, rather than the “strict scrutiny” standard applied to cases 

involving race and ethnicity. See for e.g., Craig v. Boren, 429 U.S. 190 (1976); but see,                

United States v. Virginia, 518 U.S 515 (1996).  Similar to Justice Kennedy’s opinion in              

Parents Involved, I believe that courts would likely determine that schools and school districts 

may legally implement a “gender based” admissions policy (classifying individual students                   

by their sex or gender) where it demonstrates that the specific gender composition it seeks to 

achieve through its student enrollment plan is directly related to and important to realizing its 

core educational mission of ensuring equal educational opportunities for all its students. This 

may include a school’s substantial educational interest in preventing gender-related isolation and 

the need for a student body with sufficient gender diversity, or a specific gender composition, to 

achieve the school’s distinct educational goals. It’s not clear, however, what components, if any, 

of the exacting “narrow tailoring” test courts would apply in reviewing a gender-based 

enrollment plan, noting that the “narrow tailoring” test is typically applied to cases involving                   

a “strict scrutiny” review of the constitutionality of a race-based policy or practice.   

 


